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 1.  TIME:  9:00   CASE#: MSC10-01534 
CASE NAME: JEWELL VS. BARCLAYS 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
FILED BY BARCLAYS CAPITAL REAL ESTATE, INC. 
* TENTATIVE RULING: * 
 
Due to its length, the tentative ruling for defendants’ motion will be set out at the end of this 
document below. 
 

  

 2.  TIME:  9:00   CASE#: MSC10-01534 
CASE NAME: JEWELL VS. BARCLAYS 
ISSUE CONFERENCE 
* TENTATIVE RULING: * 
 
Appearance required. 
 

  

 3.  TIME:  9:00   CASE#: MSC13-01909 
CASE NAME: BAJWA VS. ROBERT HALF INTERNATIONAL 
HEARING ON MOTION TO COMPEL COMPLIANCE WITH COURT ORDER 
FILED BY ROBERT HALF INTERNATIONAL, INC., et al. 
* TENTATIVE RULING: * 
 
Appear. 
 

  

 4.  TIME:  9:00   CASE#: MSC13-01909 
CASE NAME: BAJWA VS. ROBERT HALF INTERNATIONAL 
HEARING ON MOTION /FOR SANCTIONS AND TO EXCLUDE 
FILED BY ROBERT HALF INTERNATIONAL, INC., et al. 
* TENTATIVE RULING: * 
 
Appear. 
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 5.  TIME: 10:00   CASE#: MSC14-01714 
CASE NAME: FIGUEROA VS. GGC 
SPECIALLY SET HEARING ON: MOTION OF PLAINTIFF  (CORP. CODE 2011) 
SET BY JUDGE AUSTIN 
* TENTATIVE RULING: * 
 
Plaintiff’s Motion to Compel Responses to Special Interrogatories Set 2 is granted as to 
Interrogatories 11 through 15 subject to a protective order forbidding disclosure of any 
information regarding identifying information of the shareholders until further order of this court.  
The Motion is denied as to Interrogatory 16 since that interrogatory seeks information that is not 
likely to lead to the discovery of admissible evidence.  Parties are ordered to meet and confer by 
2/16/17 to work out the details of such protective order.  Verified Interrogatory Responses to be 
served by 2/23/17. 
 

  

 6.  TIME:  9:00   CASE#: MSC14-02323 
CASE NAME: SAMUEL GOLDSTEIN VS. TY EBRIGHT 
HEARING ON MOTION TO SHARE IN COSTS OF PRODUCTION 
FILED BY SAMUEL E. GOLDSTEIN 
* TENTATIVE RULING: * 
 
Denied. A client has no obligation to pay for copying expenses when a client requests that an 
attorney release the client’s file pursuant to Rule 3-700 of the California Rules of Professional 
Conduct.  The Court finds that this motion is brought without substantial justification.  Sanctions 
are awarded to Defendants in the amount of $2,800. 
 

  

 7.  TIME:  9:00   CASE#: MSC15-01683 
CASE NAME: FREEMAN VS PALO ALTO MEDICAL FOUNDATION 
HEARING ON DEMURRER TO 1st Amended COMPLAINT of FREEMAN 
FILED BY TELECARE CORPORATION 
* TENTATIVE RULING: * 
 

Defendant Telecare Corporation’s Demurrer to the First Amended Complaint (“FAC”) 
is overruled.  Telecare shall file and serve its Answer on or before February 23, 2017. 

 
Telecare demurs on the basis that plaintiff improperly used CCP § 474 to name Telecare 

as a Doe defendant and therefore that plaintiff’s claim against Telecare is barred by the statute 
of limitations.  (See CCP § 340.5)    

 
The court was prepared to consider all evidence submitted by both parties even though 

this is a demurrer.  However, because Telecare’s Reply Brief objects to plaintiff’s evidence, the 
court will not do so.    

 
The court denies Telecare’s Request for Judicial Notice under Evidence Code section 
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452 (h), and declines to take judicial notice of Exhibits A, B, C, and D.  The court grants 
Telecare’s Request for Judicial Notice under Evidence Code section 452 (d).  It takes judicial 
notice of the existence and contents of Exhibits E, F, G, and H.  (See Oiye v. Fox (2010) 211 
Cal.App.4th 1036 ,1055 (“A court may take judicial notice that pleadings were filed containing 
certain allegations and arguments  . . . but a court may not take judicial notice of the truth of the 
facts alleged.”)  

 
The demurrer is overruled because the proper way to challenge the alleged improper 

use of CCP § 474 is a motion for summary judgment, not a demurrer or a motion to quash 
service of summons.  (See Scherer v. Mark (1976) 64 Cal.App.3d 834, 836; Munoz v. Purdy 
(1979) 91 Cal.App.3d 942, 947.) 

 
The court was going to issue the following tentative ruling until it realized Telecare would 

be objecting to plaintiff’s evidence even though it was submitting evidence of its own. 
 
The court finds that plaintiff and her attorney were initially confused about the party 

responsible for the care provided at the Santa Cruz facility because the intake forms had the 
words “Santa Cruz County” at the top.  It further finds that the confusion was not definitively 
dispelled by Santa Cruz County's statement that Telecare rather than the County was 
responsible, because Telecare's website states the facility is “Funded by:  Santa Cruz County 
Department of Mental Health.”  The court finds that plaintiff and her attorney did not make an 
intentional or strategic choice not to name Telecare initially (cf. Scherer v. Mark (1976) 64 
Cal.App.3d 834, 840), only a mistake.  However, the test for the proper use of CCP section 474 
is whether plaintiff’s ignorance was real, not whether plaintiff was neglectful, excusably or 
otherwise.  (See Munoz v. Purdy (1979) 91 Cal.App.3d 942, 947; see Fuller v. Tucker (2000) 84 
Cal.App.4th 1163, 1170.)  At all times plaintiff intended to sue the party responsible for what 
occurred at the Santa Cruz facility, she was just ignorant when she filed her complaint that the 
sole, appropriate party to achieve that objective was Telecare Corporation.  The court finds that 
plaintiff's ignorance of Telecare Corporation, as defined by the cases construing CCP section 
474, was real, not feigned.  (See Munoz, supra; Fuller, supra.)” 
 

  

 8.  TIME:  9:00   CASE#: MSC15-01683 
CASE NAME: FREEMAN VS PALO ALTO MEDICAL FOUNDATION 
HEARING ON MOTION TO QUASH SERVICE OF 1st Amended COMPLAINT 
FILED BY TELECARE CORPORATION 
* TENTATIVE RULING: * 
 
Denied.  See line 7. 
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 9.  TIME:  9:00   CASE#: MSC15-01683 
CASE NAME: FREEMAN VS PALO ALTO MEDICAL FOUNDATION 
HEARING ON MOTION FOR SANCTIONS, ATTORNEY FEES, AND EXPENSES 
FILED BY TELECARE CORPORATION 
* TENTATIVE RULING: * 
 
Denied.  See line 7. 
 

  

10.  TIME:  9:00   CASE#: MSC16-00398 
CASE NAME: TIKTINSKY VS. STRANGE 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY FREDERIC MORTON STRANGE 
* TENTATIVE RULING: * 
 
No opposition having been filed, the demurrer is sustained without leave to amend as to the 
causes of action for Wrongful Death and Negligent Infliction of Emotional Distress.  The court 
agrees with the reasoning of the Defendants as to each of these causes of action. 
 

  

11.  TIME:  9:00   CASE#: MSC16-00934 
CASE NAME: DISCOVER VS. PIERCE 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY DISCOVER BANK 
* TENTATIVE RULING: * 
 
Granted.  No opposition. 
 

  

12.  TIME:  9:00   CASE#: MSC16-01728 
CASE NAME: JULEE HERRMANN VS. FINANCIAL CENTER ASSOCIATES 
HEARING ON MOTION TO COMPEL PLAINTIFF TO PROVIDE RESPONSES 
FILED BY ALLIED WASTE SYSTEMS, INC. 
* TENTATIVE RULING: * 
 
Vacated per fax of counsel. 
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13.  TIME:  9:00   CASE#: MSC16-01728 
CASE NAME: JULEE HERRMANN VS FINANCIAL CENTER ASSOCIATES 
HEARING ON MOTION TO PROVIDE RESPONSES TO REQUEST FOR PRODUCTION 
FILED BY ALLIED WASTE SYSTEMS, INC. 
* TENTATIVE RULING: * 
 
Vacated per fax of counsel. 
 

  

14.  TIME:  9:00   CASE#: MSC16-01758 
CASE NAME: RACHELE BOWDEN VS JOEL H. DANTO 
HEARING ON MOTION TO STRIKE CROSS-COMPLAINANT'S PRAYER FOR ATTY. FEES 
FILED BY RYAN COREY LEVINSON 
* TENTATIVE RULING: * 
 
Granted. No opposition filed.  Cross-complaint states no viable claim that could entitle an award 
of attorney fees. 
 

  

15.  TIME:  9:00   CASE#: MSC16-02144 
CASE NAME: STEWART VS. VINTAGE INVESTMENTS 
HEARING ON MOTION TO QUASH SERVICE OF SUMMONS 
FILED BY SECURITY PACIFIC, VINTAGE INVESTMENTS, et al. 
* TENTATIVE RULING: * 
 
Granted. 
 

  

16.  TIME:  9:00   CASE#: MSN12-1269 
CASE NAME: MATTER OF TRI-VALLEY GASTROENTEROLOGY 
HEARING ON MOTION TO DISMISS DEFENDANTS 
FILED BY GIMD LLC, et al. 
* TENTATIVE RULING: * 
 
Defendants’ motion to dismiss Defendants GIMD, LLC, Adam Johnston, Anthony Von Possel, 

Mary Elder, and Amy Murphy is granted.  The evidentiary objections to the declaration of Lonnie 

Finkel are sustained in their entirety on relevance grounds. 

Defendants move to dismiss based on Plaintiffs’ failure to serve these Defendants within three 

years. (Code Civ. Proc. §§583.210; 583.250.)  Moving Defendants were not served within three 

years of August 14, 2012, the filing date of the initial complaint, nor within three years of May 8, 

2013, when the Second Amended Complaint was filed.  Dismissal for failure to timely serve is 

therefore mandatory.  (Code Civ. Proc. §583.250(b).)   
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An exception exists where service was impossible, impracticable, or futile due to circumstances 

beyond the plaintiff’s control.  (Code Civ. Proc. §583.240.)  “Failure to discover relevant facts or 

evidence is not a cause beyond the plaintiff's control for the purpose of this subdivision.”  (Id.)  

Thus, the statute does not allow tolling of the service deadline for the discovery issues Plaintiffs 

raise.  No other statutory exception applies. 

Nor are Plaintiffs’ waiver and estoppel arguments compelling because they also concern a 

failure to discover facts.  Plaintiffs borrow from statute-of-limitation case law to argue that waiver 

and estoppel should apply in the presence of concealment or discovery delays.  (See, e.g., 

Bernson v. Browning Ferris Industries (1994) 7 Cal.4th 926, 936 [“… [A] defendant may be 

equitably estopped from asserting the statute of limitations when, as the result of intentional 

concealment, the plaintiff is unable to discover the defendant's actual identity.”].)  But the service 

statute is different:  It expressly bars Plaintiffs from pleading a failure to discover facts or 

evidence to extend the statutory period for service.  (Code Civ. Proc. §583.240.)  The Court 

cannot apply equitable doctrines to accomplish what the Code expressly forbids. 

Finally, the Court remains unconvinced by Plaintiffs’ argument that the Third Amended 

Complaint presented new or different issues, such that the statute is tolled between Plaintiffs’ 

initial attempt to file it and the Court of Appeal’s remittitur.  This directly contradicts arguments 

Plaintiffs previously made concerning the relation-back doctrine.  The Second Amended 

Complaint named Doe defendants and included allegations that Dr. Shelby used SREC and 

TVG resources – including staff – long before he resigned, and secretly copied and removed 

confidential information which he collaborated, cooperated and conspired with Doe Defendants 

to use. (See e.g., SAC ¶¶ 28, 29, 32 and 35.)  The Court of Appeal’s decision does not compel a 

different result; Plaintiffs cite only to the court’s recitation of what the record on appeal provided.  

The Court sustains the evidentiary objections as to the declaration of Lonnie Finkel in their 

entirety on relevance grounds.  (Evid. Code §350.)  Mr. Finkel provides extensive information 

concerning the discovery history of the case, but failure to discover facts is not a basis on which 

to extend the statutory deadlines.  (Code Civ. Proc. §583.240.) 

 

  

17.  TIME:  9:00   CASE#: MSN12-1269 
CASE NAME: MATTER OF TRI-VALLEY GASTROENTEROLOGY 
HEARING ON MOTION TO DISMISS 19TH, 20TH AND 21ST CAUSES OF ACTION 
FILED BY TRI-VALLEY GASTROENTEROLOGY MEDICAL CENTER, et al. 
* TENTATIVE RULING: * 
 
Defendants’ motion to dismiss the 19th, 20th, and 21st causes of action of the Third Amended 

Complaint is granted.   Defendants’ unopposed Requests for Judicial Notice are granted. 

Defendants move to dismiss these causes of action on the grounds that the Fourth Amended 

Complaint was not filed within 10 days of the order sustaining a demurrer to the Third Amended 

Complaint with leave to amend as to these three claims.  
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“When a demurrer to any pleading is sustained or overruled, and time to amend or answer is 

given, the time so given runs from the service of notice of the decision or order, unless the 

notice is waived in open court, and the waiver entered in the minutes.”  (Code Civ. Proc. §472b.)  

Notice need not take any particular form, and a clerk’s notice is sufficient. (Robbins v. Los 

Angeles Unified School Dist. (1992) 3 Cal.App.4th 313, 318. [“In this case, notice of ruling was 

served by the court by way of a minute order. Inasmuch as no particular form of notice is 

required, such notice was sufficient to trigger the time within which appellants were required to 

amend their complaint.”].)  When an order is silent on a deadline for amendment, the 

amendment is due in 10 days.  (Cal. Rules of Court, Rule 3.1320(g), (j).)   Where a party fails to 

timely amend, the other side may move to dismiss.  (Code Civ. Proc. §581(f)(2).) 

On November 22, 2016, this Court initially sustained a demurrer to these causes of action with 

leave to amend and concurrently granted a motion to dismiss two defendants.  The parties 

discussed the form of order for the dismissal into December, with a dispute arising as to whether 

there would be an award of costs.  Plaintiffs contend that the order did not become final until the 

parties appeared before the Court on December 15, 2016, for a case management conference.  

Plaintiffs are conflating two subjects and their own evidence does not support them.  The 

proposed order in dispute concerned only the dismissal, not the demurrer and leave to amend.  

(See Declaration of Lonnie Finkel, Exh. 1.)  As to the demurrer, the clerk noticed that order on 

November 22, 2016.  The ten-day period to amend expired on December 5, 2016 (accounting 

for a weekend).  The same result occurs if the period were to commence from any other time 

suggested: the minute order of December 1, 2016; the case management conference of 

December 15, 2016; January 4, 2017, the date by which Plaintiffs’ counsel returned to the office 

after the holidays; or January 9, 2017, the date by which Plaintiffs’ counsel completed his 

pressing work on other matters in this case.  None of these dates allows for filing the Fourth 

Amended Complaint on January 25, 2017.  In any event, even Plaintiffs’ counsel, in a letter 

dated November 28, 2016, described the Court’s order on the demurrer as already “final.”  

(Finkel Decl., Exh. 3.)  

The parties concede that the Court is not required to dismiss these causes of action for failure to 
timely amend.  But in ruling on the demurrer, the Court specifically reminded Plaintiffs “to review 
and adhere to the California Rules of Court and Local Rules going forward.”  The Court will not 
exercise its discretion to relieve Plaintiffs from the consequences of failing to do so now. 
 

  

18.  TIME:  9:00   CASE#: MSN15-1144 
CASE NAME: MATTER OF 2764 10TH STREET 
HEARING ON MOTION FOR ORDER RELEASING DEPOSITED FUNDS AND DISMISSAL 
FILED BY HONMAN INVESTMENT, LLC 
* TENTATIVE RULING: * 
 
Appear. 
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19.  TIME:  9:00   CASE#: MSN16-2153 
CASE NAME: RE R. GONZALEZ 
HEARING ON PETITION FOR APPROVAL OF TRANSFER OF PAYMENT RIGHTS 
FILED BY J.G. WENTWORTH ORIGINATIONS LLC 
* TENTATIVE RULING: * 
 
Appear with Robin Gonzalez.  Ok for attorney to appear by CourtCall. 
 

  

20.  TIME:  9:00   CASE#: MSN16-2164 
CASE NAME: BEDI VS. KISMAT ASSOCIATES 
HEARING ON DEMURRER TO PETITION of BEDI 
FILED BY KISMAT ASSOCIATES, INC. 
* TENTATIVE RULING: * 
 
             Respondent Kismat Associates, Inc.’s demurrer to the Petition is overruled.  Petitioner 
has alleged facts sufficient to state a cause of action. 
 
 Respondent demurred on the ground the winding up process has been completed, 
therefore, Corporations Code § 1904 is in applicable.  There is nothing on the face of the 
petition or in the documents submitted for judicial notice to indicate Kismat Associates’ winding 
up process has been completed.  
 
 While the court takes judicial notice of the Certificate of Dissolution filed with the 
Secretary of State on July 7, 2016, it is well established that corporation continues for purposes 
of winding up its affairs.  “A corporation which is dissolved nevertheless continues to exist for 
the purpose of winding up its affairs, prosecuting and defending actions by or against it and 
enabling it to collect and discharge obligations, dispose of and convey its property and collect 
and divide its assets, but not for the purpose of continuing business except so far as necessary 
for the winding up thereof.”  (Corp. Code, § 2010.)  “The shareholders of a dissolved corporation 
do not cease to exist as shareholders, nor do they lose all interest in, or responsibility for, the 
affairs of the corporation upon dissolution.” (Favila v. Katten Muchin Rosenman LLP (2010) 188 
Cal.App.4th 189, 213.)  According to Favila, “[w]hen a voluntary proceeding for winding up has 
commenced, the board shall continue to act as a board and shall have full powers to wind up 
and settle its affairs, both before and after the filing of the certificate of dissolution.”  (Favila v. 
Katten Muchin Rosenman LLP (2010) 188 Cal.App.4th 189, 213.    
 
 Corporations Code § 1904 provides in part:  “If a corporation is in the process of 
voluntary winding up, the superior court of the proper county, upon the petition of (a) the 
corporation, or (b) a shareholder or shareholders who hold shares representing 5 percent or 
more of the total number of any class of outstanding shares… may take jurisdiction over such 
voluntary winding up proceeding if that appears necessary for the protection of any parties in 
interest.”  
 
 In order to sustain the demurrer, the court would have to find from the allegations in the 
petition and the requests for judicial notice that the winding up process has been completed, as 
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a matter of law.  Here, Petitioner Bedi alleges that in filing the Certificate of Dissolution, “Kismat 
never calculated its debts and liabilities, calculated its shareholder capital accounts based on 
false or seriously deficient financial information, assessed a management for Dhaliwal despite 
his deficient account, and knew as much when filing its certificate of dissolution, that the 
certificate is fraudulent and legally ineffective.  Thus, Kismat has effectively elected to wind up 
and dissolved, but has not completed the dissolution process.”  (Petition, ¶41.)   
 
 Bedi alleges Dhaliwal still controls substantial funds.  (Petition, ¶44.) Bedi expressed 
concern that Kismat will overpay himself from remaining funds and that the funds may not be 
allocated correctly.  (Petition, ¶42.) Petitioner alleges, “Dhaliwal has engaged in a persistent 
pattern of fraud, mismanagement and abuse of authority, unfairness toward Bedi, and 
misapplication and waste of Kismat property.” (Petition, ¶50.) 
 
 From these allegation, it does not appear the corporation has completed the wind up 
process. Therefore, the demurrer is overruled. 
   
Respondent’s Request for Judicial Notice 
 Respondent requests the court to take judicial notice of the following: 

1. Exhibit 1—Domestic Stock Corporation—Certificate of Election to Wind Up and Dissolve.  
2. Exhibit 2—Domestic Stock Corporation—Certificate of Dissolution. 

  
Respondent Kismat’s Request for Judicial Notice (Reply) 
 Kismat requests the court to take judicial notice of the following: 

1. Exhibit 1—Complaint for Breach of Fiduciary Duty, Concealment, etc., Mohinder Bedi v. 
Harvinder Dhaliwal, Case No. C15-01239. 

 
Respondent’s unopposed requests for judicial notice are granted. 
 

 

21.  TIME:  9:02   CASE#: MSC15-01138 
CASE NAME: HOOSHMAND VS. MAHONEY 
HEARING ON MOTION TO COMPEL INSPECTION OF PLAINTIFF’S PROPERTY     
* TENTATIVE RULING: * 
 
Off calendar per fax of counsel (Motion to Compel Inspection only). 
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22.  TIME:  9:02   CASE#: MSC15-01138 
CASE NAME: HOOSHMAND VS. MAHONEY 
HEARING ON MOTION TO COMPEL RESPONSES FILED BY MARK HOOSHMAND 
* TENTATIVE RULING: * 
 
Requests for Admission: The Motion is Denied as to all Requests. All are vague or not likely to 
lead to the discovery of admissible evidence.  
 
Special Interrogatories:  The Motion is Denied as to all Special Interrogatories. All except 28 
are vague, overbroad or not likely to lead to admissible evidence. 28 is a duplication of 
Form Interrogatory 15.1. 
 
Request for production of documents: The Motion is Denied with respect to all requests except 
for 13, 14, 21 and 23. The Requests are vague, overbroad and not likely to lead to the discovery 
of admissible evidence. As to Requests 13, 14, 21 and 23, Defendants are ordered to produce 
only those documents pertaining to the landscaping project performed in the area of the 
disputed easement. 
 
Plaintiff’s request for sanctions is denied. Defendants have not requested sanctions and 
therefore none can be awarded as against Plaintiff, although it appears to the court that these 
voluminous discovery requests were propounded and this motion was pursued without 
substantial justification and for the purpose of harassment.  
 

 

23.  TIME:  10:00   CASE#: MS16-0485 
CASE NAME: PATRICK VS. TEMPLETON 
HEARING ON MOTION TO SET ASIDE JUDGMENT AND RECALL WRIT 
* TENTATIVE RULING: * 
 
Appear. 
 

 

 
 
Please see tentative ruling for Line 1 on next page. 
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 1.  TIME:  9:00   CASE#: MSC10-01534 
CASE NAME: JEWELL VS. BARCLAYS 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
FILED BY BARCLAYS CAPITAL REAL ESTATE, INC. 
* TENTATIVE RULING: * 
  
 The Court rules as follows on the pending motion for summary judgment brought by 
the following three defendants: (1) Barclays Capital Real Estate Inc., dba HomEq Servicing 
(“Barclays”); (2) Deutsche Bank National Trust Company (“Deutsch”), and; (3) Ocwen Loan 
Servicing, LLC (“Ocwen”).  The motion is opposed by plaintiff Marsha Lane Jewell (“Jewell”). 
 
 Defendants’ motion is denied.  The issue conference and trial dates are confirmed. 
 
 A. Summary of Ruling. 
 
 As discussed below, there are three grounds for denying defendants’ motion for 
summary judgment, and an additional ground for denying summary adjudication.  First, the 
Court finds that defendants have impermissibly renewed their previous motion for summary 
judgment, which was filed on June 27, 2014.  (Code Civ. Proc., § 437c, subd. (f)(2); Code Civ. 
Proc., § 1008.  See, Bagley v. TRW, Inc. (1999) 73 Cal.App.4th 1092, 1096-97.)  Second, the 
Court finds that defendants have failed to shift to plaintiff the burden of coming forward with 
opposition evidence.  (See generally, Aguilar v. Atlantic Richfield Co. (2001) 25 Cal.4th 826, 
854-855; Canifax v. Hercules Powder Co. (1965) 237 Cal.App.2d 44, 50.)  Third, there is 
evidence creating a triable issue of fact concerning defendants’ affirmative defense of 
rescission.  Finally, even if defendants had prevailed on their affirmative defense of rescission, 
defendants have not meaningfully briefed why this would necessarily require summary 
adjudication of plaintiff’s causes of action for unfair business practices and declaratory relief. 
 
 B. Procedural Posture. 
 
 Due to the long and complex procedural history of this case, the Court will preface its 
ruling with a brief summary of the case’s current procedural posture. 
 
  1. The Two Consolidated Actions. 
 
 This case includes two separate civil actions that have been consolidated for all 
purposes: Case No. C10-01534, Jewell v. Barclays, and Case No. C11-00768, Jewell v. 
Deutsche Bank.  Judge Brady consolidated the two actions, sua sponte and without objection, at 
a Case Management Conference on July 28, 2011. 
 
  2. The Parties. 
 
 Defendant Quality Loan Service Corporation (“QLS”) filed a declaration of non-monetary 
status on May 9, 2011.  Plaintiff did not timely contest this declaration.  Accordingly, while 
defendant QLS will be subject to any declaratory and injunctive relief that the Court may issue, 
QLS is not liable for monetary damages.  (Civ. Code, § 2924l.) 
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 Defendant Mortgage Electronic Registration Systems, Inc. ("MERS") successfully 
demurred to plaintiff’s Second Amended Complaint.  In the ruling on the demurrer, Judge Brady 
directed this defendant as follows: “MERS SHALL PREPARE A PROPOSED JUDGMENT OF 
DISMISSAL, AND SHALL SUBMIT IT TO PLAINTIFF FOR APPROVAL AS TO FORM.”  
(Minute Order, dated March 22, 2012.)  While the Court’s record does not show that defendant 
MERS complied with this direction, plaintiff did not seek reconsideration of Judge Brady’s ruling 
and did not raise the ruling on appeal.  Accordingly, to the extent that any formal dismissal is still 
necessary, defendant MERS is hereby dismissed from this action with prejudice. 
 
 With regard to the three moving party defendants, the parties have treated all three 
defendants as facing equal potential liability in the surviving causes of action, for purposes of 
this motion.  This shall not prejudice any defendant’s right to argue otherwise at trial. 
 
  3. The Surviving Causes of Action. 
 
 The operative pleadings are the Second Amended Complaint (“SAC”), filed on October 
13, 2011, and the Amended Answer, filed on November 1, 2012.  On remand from the appeal in 
this action, the SAC’s surviving causes of action are as follows: (1) the Fifth Cause of Action for 
breach of contract; (2) the Eighth Cause of Action for unfair business practices, and; (3) the 
Tenth Cause of Action for declaratory relief. 
 
 C. Procedural Issues. 
 
  1. Joint Separate Statement. 
 
 Plaintiff argues that defendants’ motion is defective because defendants filed a joint 
separate statement.  This argument lacks merit.  The three defendants are moving for 
summary judgment jointly; this is not a situation where one defendant is joining in another 
defendant’s motion. 
 
  2. Effect of Appeal. 
 
 Plaintiff appears to argue that the Court of Appeal expressly ordered this case to 
proceed to trial without any intervening proceedings.  This is not accurate.  The Court of Appeal 
decision concluded with the following direction: “We remand for further proceedings consistent 
with this opinion.”  (Defendants’ Exh. 2, p. 11.)  However, as discussed in the next section, the 
Court of Appeal’s reversal of the prior summary judgment as to the three surviving causes of 
action does have ramifications. 
 
  3. Prior Summary Judgment Motion. 
 
 The Court finds that defendants have impermissibly renewed their previous motion for 
summary judgment, which was filed on June 27, 2014.  (Code Civ. Proc., § 437c, subd. (f)(2); 
Code Civ. Proc., § 1008.  See, Bagley v. TRW, Inc. (1999) 73 Cal.App.4th 1092, 1096-97.)  On 
this procedural ground, the Court declines to consider defendants’ renewed motion,. 
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 The Nieto decision that defendants cite in their reply memorandum is distinguishable.  
In Nieto, the renewed motion addressed an issue not raised in the prior motion: fraud.  (See, 
Nieto v. Blue Shield of California Life & Health Ins. Co. (2010) 181 Cal.App.4th 60, 72 [‘the 
operative motion addressed an issue not raised by the prior motion”].)  In the case at bar, 
defendants are not attempting to present a new issue omitted from the prior motion; rather, 
they are attempting to present the same issue — defendants’ purported rescission of the parties’ 
loan modification agreement. 
 
 The Court notes that, if anything, defendants’ showing in this renewed motion is less 
robust than their showing in the first motion.  The first motion was supported by declarations 
from two bank employees: (1) Howard R. Handville, a “Loan Analyst,” and; (2) Karen Stacy, a 
“Legal Analyst.”  This renewed motion is supported by a declaration from only one bank 
employee, Karen Stacy. 
 
 The Patterson decision cited in Nieto is distinguishable on this same ground.   
(See, Patterson v. Sacramento City Unified School Dist. (2007) 155 Cal.App.4th 821.)  In 
Patterson, the first motion for summary judgment “was focused on whether there was a statutory 
basis for imposing a duty,” while the renewed motion “focused on whether the common law 
defense of assumption of risk applied to negate any claim of duty.”  (Id., at 827.) 
 
 The Court acknowledges that, in certain circumstances, the Court has inherent judicial 
power to reconsider a prior ruling.  However, three factors strongly militate against the Court 
exercising its discretion to use such power. 
 
 First, defendants offer no legal authority suggesting that a trial court’s inherent judicial 
power extends to reconsideration of a summary judgment ruling handed down by the Court of 
Appeal, which would otherwise be binding on the trial court as law of the case.  Second, given 
the long and complicated procedural history of these consolidated actions, the many procedural 
obstacles plaintiff has overcome (including a successful appeal), and the imminence of the trial 
date, the Court finds that it would be unfair to grant what is functionally a motion for 
reconsideration at this late date.  Finally, defendants offer no excuse for having failed to make a 
more robust evidentiary showing in connection with their first motion; the Court of Appeal noted 
the gaps in defendants’ evidence, and ruled that defendants’ first motion should have been 
denied even though it was unopposed. 
 
 D. The Merits. 
 
  1. The Fifth Cause of Action for Breach of Contract. 
 

a.  Failure to Shift Burden: Mistake 
 
 Defendants’ motion is based almost entirely on the supporting declaration of 
Karen Stacy.  The Court finds that this declaration fails to shift the burden of proof to plaintiff 
in this motion. 
 
 Ms. Stacy identifies herself as “a Legal Analyst” who provides defendant Barclays with 
“legal support.”  Ms. Stacy’s only personal knowledge of pertinent facts is based on her review 
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of “HomEq servicing records.”  Thus, Ms. Stacy is testifying as a custodian of records who could 
authenticate business records, or compile a summary of information from those records, but 
who has not demonstrated her qualification to offer expert opinions. 
 
 The key allegations of Ms. Stacy’s declaration read as follows: 
 

13. On December 2, 2008, HomEq erroneously applied the $8,000 to three 
 past due payments and late charges because the loan modification was not yet 
noted on the account.  [Emphasis added.]  The funds should have been applied 
and held in the suspense account until the loan modification terms were set up on 
HomEq’s system.  [Emphasis added.] 

 
This allegation goes far beyond the permissible scope of a declaration from a custodian 
of records. 
 
 Insofar as Ms. Stacy is interpreting the legal effect of the February 2009 loan 
modification agreement, in her capacity as a “Legal Analyst,” this is an improper legal opinion 
that usurps the role of the Court.  (See also, Stacy Dec., ¶ 16 [“[p]ursuant to the parties’ 
agreement, these amounts should have also been capitalized into the account”].)  Insofar as Ms. 
Stacy is testifying as to lender accounting practices, she has failed to establish her expert 
qualifications in accounting matters.  Paragraph 13, and similar paragraphs in the declaration, 
are certainly not the kind of summary information contemplated by section 1523 of the Evidence 
Code, subdivision (d). 
 

b.  Failure to Shift Burden: Unconscionable 
 
 Paragraph 36 of Ms. Stacy’s declaration, in addition to lacking foundation as expert 
testimony, is almost unintelligible.  It certainly does not demonstrate why enforcing the February 
2009 loan modification agreement would be “unconscionable.” 
 
 For example, even though defendants contend that only $ 8,000 was mis-credited in 
December 2008, the capitalized arrearages jumps from $ 38,000 in the February 2009 
agreement to $ 64,000 in the proposed May 2009 agreement.  The May 2009 agreement 
apparently treats plaintiff as having missed payments and accrued late charges through the first 
half of 2009, even though plaintiff had had been making payments under the February 2009 
agreement.  (Stacy Dec., ¶ 36.)  Defendants may be able to explain and justify these 
calculations at trial, but they have not done so in this summary judgment motion. 
 
 The larger picture is that defendants have not shown how they would suffer some 
grossly disproportionate loss in their overall return on the loan, over the life of the loan, because 
an $ 8,000 payment was mis-credited in 2008.  The irony here is that defendants have 
consistently taken the position that the May 2009 proposed agreement was better for plaintiff 
(and thus worse for defendants) than the February 2009 agreement.  If the May 2009 
agreement was better for plaintiff, how is staying with the February 2009 agreement 
unconscionable? 
 

c.  Evidence Raising Triable Issues: Mistake 
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 Even if Ms. Stacy’s declaration were competent, the evidence of a “mistake” in the 
preparation of the February 2009 loan modification agreement is weak and unsatisfying.  
Defendant Barclays can only act through its employees, yet Ms. Stacy does not identify which 
employee made the alleged mistake, which employee discovered the alleged mistake, and 
which employee discovered the cause of the mistake — only that unidentified business records 
suggest that these things happened on December 2, 2008 (mistake), March 24, 2009 (discovery 
of the mistake), and May 21, 2009 (discovery of the cause).  The Court is struck by the fact that 
there is apparently no letter from defendants to plaintiff stating something to the effect of: 
“We made a mistake in crediting your $ 8,000 payment and calculating your monthly payment 
amounts, so we must cancel your current agreement and have you sign a new agreement.”  
The Court notes the general evidentiary rule that “[i]f weaker and less satisfactory evidence is 
offered when it was within the power of the party to produce stronger and more satisfactory 
evidence, the evidence offered should be viewed with distrust.”  (Evid. Code, § 412.) 
 
 While plaintiff’s opposition papers are problematic in several respects, plaintiff has 
offered at least some evidence that casts doubt on whether the February 2009 loan 
modification agreement was in fact the product of a mistake.  This, combined with the 
weakness of defendants’ opening evidence, constitutes an independent ground for denying 
summary judgment. 
 
 In plaintiff’s special Interrogatories, number 53 and 54, plaintiff asked defendants to 
explain why the February 2009 loan modification agreement “was cancelled or rejected,” and 
why it was “not performed.”  (Plaintiffs Exhibit 3.)  Defendants’ response was that these things 
happened because plaintiff did not timely provide “the required information” and “failed to make 
timely payments.”  (Ibid.)  Defendants’ responses, dated May 9, 2011 and verified by Karen 
Stacy, say nothing about a mistake in preparing the agreement.  (Ibid.)  While the 
responses conclude with the legal conclusion that the agreement was “validly rescinded,” the 
only reasonable interpretation of the responses as a whole is that any such rescission was 
based on plaintiff’s identified breaches, and was not based on a mistake in crediting plaintiff’s 
initial $8,000 payment. 
 
 Also, when defendants’ agent Mark Fleener telephoned plaintiff on June 9, 2009, Mr. 
Fleener told plaintiff that she had to sign a new loan modification agreement “because there was 
no record of any modification agreement” in plaintiff’s loan file.  (Jewell Dec., ¶ 34.)  Mr. Fleener 
then changed his explanation and stated that plaintiff should sign the new agreement “because 
it ‘was better’” for plaintiff.  (Jewell Dec., ¶ 36.)  Finally, Mr. Fleener “switched stories and said 
they’d made an error on the other one, so I needed to sign this one,” but Mr. Fleener refused to 
identify the error.  (Ibid.)  This conversation raises troubling questions about the credibility of 
defendants’ rescission defense. 
 
  2. The Eighth Cause of Action for Unfair Business Practices. 
 
 In addition to the Court’s ruling above that there is a triable issue of material fact as to 
rescission, the Court finds that defendants have failed to meaningfully address plaintiff’s cause 
of action for unfair business practices, brought under section 17200 of the Business and 
Professions Code. 
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 First, even if the February 2009 loan modification agreement was validly rescinded, so 
that plaintiff cannot sue defendants for breach of contract, it does not logically follow that plaintiff 
cannot sue defendants for misleading conduct on their part.  (See, Lueras v. BAC Home Loans 
Servicing, LP (2013) 221 Cal.App.4th 49, 85 [homeowner stated cause of action for unfair 
business practices based on lender’s allegedly misleading conduct].)  Indeed, a simple breach 
of contract, standing alone, would almost never support a cause of action for unfair business 
practices.  Defendants’ motion does not address the various “deceptive business practices” 
alleged in the Second Amended Complaint.  (SAC, pp. 41-42, ¶ 163.) 
 
 Second, defendants argue that plaintiff lacks standing to sue for unfair business 
practices.  (See, Defendants’ Separate Statement, pp. 30-31, Issue No. 6.)  However, the 
evidentiary support for this argument — as to restitution — is only the following paragraph from 
Ms. Stacy’s supporting declaration: “All payments that were made by Plaintiff from December 
2008 through September 2009 were applied to Plaintiff’s account.  Those payments went to pay 
off the past due amounts owed.”  (Stacy Dec., ¶ 29.)  Defendants assume — but do not 
establish — that these payments constitute the entirety of the restitution that plaintiff seeks in 
her unfair business practices cause of action.  Further, the fact that payments “were applied” 
does not mean that plaintiff agrees with the manner in which they were applied; they may have 
been applied to late charges or other charges that plaintiff disputes. 
 
 Defendants’ standing argument also does not address the possible availability of 
injunctive relief, which is an authorized remedy in this cause of action.  The Court notes, for 
example, that there is apparently a dispute as to whether plaintiff is required to make her 
monthly payments under the February 2009 agreement in the form of a certified check rather 
than an ordinary check; plaintiff may be entitled to an injunction against defendants’ insistence 
on certified checks. 
 
  3. The Tenth Cause of Action for Declaratory Relief. 
 
 In addition to the Court’s ruling above that there is a triable issue of material fact as to 
rescission, the Court finds that defendants have failed to meaningfully address plaintiff’s cause 
of action for declaratory relief.  There are two additional reasons for denying defendants’ motion 
as to this cause of action. 
 
 First, the Court notes that plaintiff may be entitled to declaratory relief even if plaintiff is 
not correct in the position she asserts concerning rescission.  (See, Ludgate Ins. Co. v. 
Lockheed Martin Corp. (2000) 82 Cal.App.4th 592, 606 [“to be entitled to declaratory relief, a 
party need not establish that it is also entitled to a favorable judgment”].)  Second, regardless of 
whether plaintiff prevails, declaratory relief may be necessary to determine the status of the 
parties’ contract as of the time of trial, so that the parties can move forward.  This would include 
the correct current balance of the loan, etc. 
 
 E. Evidentiary Issues. 
 
  1. Defendants’ Request For Judicial Notice. 
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 Defendants request judicial notice of the Trustee’s Deed Upon Sale recorded on 
February 1, 2011, and the Notice of Rescission of the Trustee’s Deed Upon Sale recorded on 
April 28, 2011.  The request is granted. 
 
  2. Defendants’ Deposition Excerpts. 
 
 The Court has not considered the deposition excerpts submitted as defendants’ Exhibits 
5 and 6.  The excerpts submitted as Exhibit 5 are not highlighted.  (See, Cal. Rules of Court, 
rule 3.1116, subd. (c).)  The excerpts submitted as Exhibit 6 consist of only two deposition 
pages: page 224, the face page of Volume II, and deposition page 406, the unsigned “Certificate 
of Reporter.”  There is no actual deposition testimony in between these two pages. 
 
  3. Plaintiff’s Evidentiary Objections. 
 
 To the extent that certain argumentative language in plaintiff’s separate statement might 
be construed as evidentiary objections, those objection are overruled because they are not in 
proper form.  However, the Court believes that it has some discretion to independently assess 
the fundamental soundness of an opening declaration to determine whether the moving party 
has shifted the burden of proof, and the Court has performed such an assessment in the ruling 
on the merits above. 
 
  4. Defendants’ Evidentiary Objections. 
 
 The Court rules as follows on defendants’ evidentiary objections, filed with defendants’ 
reply papers on February 2, 2017.  The Court notes that its rulings concerning plaintiff’s 
declaration are directed to the language quoted in the objections, which is not necessarily the 
entirety of the corresponding paragraph of plaintiff’s declaration. 
 
Declaration of Marsha Jewell: 
 
No. 1: (Jewell Dec., ¶ 3.)  Sustained in part.  The Court can take judicial notice of the 
procedural history of this case, which the declarant accurately recites.  The objection is 
sustained as to legal argument that, in this renewed motion, “defendants are simply rehashing” 
previously decided issues. 
 
No. 2: (Jewell Dec., ¶ 4.)  Sustained.  This language constitutes legal argument improperly 
presented as evidence. 
 
No. 3: (Jewell Dec., ¶ 5.)  Overruled.  The declarant has personal knowledge of payments she 
herself made on her own loan. 
 
No. 4: (Jewell Dec., ¶ 7.)  Overruled.  This statement is potentially relevant to plaintiff’s 
surviving cause of action for unfair business practices.  (See, Lueras v. BAC Home Loans 
Servicing, LP (2013) 221 Cal.App.4th 49, 85 [lender stated cause of action based on allegedly 
misleading conduct by lender].) 
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No. 5: (Jewell Dec., ¶ 8.)  Sustained in part.  The objection is overruled as to the first sentence, 
for the same reasons stated in the Court’s ruling on No. 4.  The objection is sustained as to the 
second sentence, which is rhetoric, not evidence. 
 
No. 6: (Jewell Dec., ¶ 9.)  Overruled, for the same reasons stated in the Court’s ruling on No. 4. 
 
No. 7: (Jewell Dec., ¶ 10.)  Sustained in part.  The objection is overruled as to the filing of a 
notice of default, which is undisputed.  The objection is sustained as to the allegation that 
defendant Barclays reported plaintiff to credit reporting agencies, for lack of personal 
knowledge.  The objection is sustained as to the allegation that defendant Barclays charged 
“exorbitant fees,” which is rhetoric, not evidence. 
 
No. 8: (Jewell Dec., ¶ 11.)  Sustained, for lack of personal knowledge. 
 
No. 9: (Jewell Dec., ¶ 12.)  Sustained in part.  The declarant has personal knowledge that that 
the subject residence had been her home for 16 years.  However, plaintiff has not established a 
basis for her opinion that she had “equity of over $ 300,000.”  The balance of the allegations are 
rhetoric, not evidence. 
 
No. 10:   (Jewell Dec., ¶ 13.)  Sustained; this paragraph consists entirely of rhetoric, not 
evidence. 
 
No. 11:   (Jewell Dec., ¶ 15.)  Sustained in part.  The objection is overruled as to the basic 
information and sequence of events conveyed: after the declarant advised defendants that she 
intended to file for protection under Chapter 13 of the Bankruptcy Code, defendants advised 
plaintiff that she was potentially eligible for a loan modification.  The objection is sustained as to 
plaintiff’s sarcastic insinuations about these events, which is rhetoric, not evidence. 
 
No. 12:   (Jewell Dec., ¶ 16.)  Sustained.  The declarant is here simply summarizing certain 
terms of a written agreement that is apparently within the declarant’s possession.  (Evid. Code, 
§ 1523.)  However, the Court notes that this objection is hyper-technical; the parties agree as to 
the terms of the February 2009 modification agreement. 
 
No. 13:   (Jewell Dec., ¶ 18.)  Overruled.  These are operative statements by defendants’ agents 
about the status of plaintiff’s application for a loan modification; they are offered to show their 
effect on plaintiff’s conduct, not the truth of the matters asserted, and thus are not hearsay. 
 
No. 14:   (Jewell Dec., ¶ 19.)  Overruled.  These are matters presumably within plaintiff’s 
personal knowledge. 
 
No. 15:   (Jewell Dec., ¶ 19.)  Overruled.  Defendants’ objection goes to the weight of the 
allegation, and not its admissibility. 
 
No. 16:   (Jewell Dec., ¶ 23.)  Sustained.  The quoted language is improper legal argument, not 
evidence. 
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No. 17:   (Jewell Dec., ¶ 25.)  Overruled in part.  There is no genuine dispute as to the execution 
of February 2009 loan modification agreement, which is itself the subject of defendants’ motion.  
The objection is sustained as to the language “and ratified,” which is an improper legal 
conclusion. 
 
No 18:  (Jewell Dec., ¶ 26.)  Overruled.  Defendants’ objection goes to the weight of the 
allegation, and not its admissibility. 
 
No. 19:   (Jewell Dec., ¶ 27.)  Sustained, for lack of personal knowledge. 
 
No. 20:   (Jewell Dec., ¶ 28.)  Sustained, for lack of personal knowledge, and as improper legal 
argument and rhetoric. 
 
No. 21:   (Jewell Dec., ¶ 30.)  The declarant is here improperly summarizing certain terms of a 
written notice that is apparently within the declarant’s possession.  (Evid. Code, § 1523.)  Also, 
the language beginning “despite” is argumentative and is not based on demonstrated personal 
knowledge. 
 
No. 22:   (Jewell Dec., ¶ 31.)  Sustained.  This allegation is too vague to be intelligible. 
 
No. 23:   (Jewell Dec., ¶ 32.)  Sustained, for lack of personal knowledge. 
 
No. 24:   (Jewell Dec., ¶ 33.)  Sustained, as improper legal argument. 
 
No. 25:   (Jewell Dec., ¶ 36.)  Overruled.  The declarant may testify as to the contents of an oral 
communication to defendants’ agent. 
 
No. 26:   (Jewell Dec., ¶ 36.)  Sustained in part.  The objection is sustained as to the first 
sentence, as improper expert testimony.  The objection is overruled as the second sentence, 
which simply recites what the declarant was told. 
 
No. 27:   (Jewell Dec., ¶ 37.)  Sustained in part.  The objection is overruled as to the basic 
information conveyed: that defendants’ agent made a certain representation concerning what 
the terms of the proposed modification would be, and plaintiff responded in a certain way.  The 
objection is sustained as to the introductory language, which is argumentative and lacks 
foundation as to the agent’s motivation. 
 
No. 28:   (Jewell Dec., ¶  37.)  Overruled.  The declarant’s assessment that defendants’ agent 
became “very angry” is a proper lay opinion.  The agent’s threat to foreclose is a proper subject 
of testimony. 
 
No. 29:   (Jewell Dec., ¶ 38.)  Sustained.  The declarant is here improperly summarizing certain 
terms of a written notice that is apparently within the declarant’s possession.  (Evid. Code, § 
1523.)  Also, the last quoted sentence is improper legal argument. 
 
No. 30:   (Jewell Dec., ¶ 39.)  Sustained in part.  The objection is overruled as to the basic 
information conveyed: that certain checks were cashed, and other checks were rejected.  The 
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objection is sustained as to the language “in preference of foreclosing on me,” which is rhetoric, 
not evidence. 
 
No. 31:   (Jewell Dec., ¶ 40.)  Sustained.  This allegation is too vague to be intelligible, and 
consists in part of improper legal argument. 
 
No. 32:   (Jewell Dec., ¶ 41.)  Overruled.  Plaintiff has personal knowledge that she made 
periodic payments to a special savings account. 
 
No. 33:   (Jewell Dec., ¶ 41.)  Overruled in part.  The objection is overruled as to the basic 
information conveyed: that plaintiff continued to make period payments after this litigation was 
commenced.  The objection is  sustained as to the language “refused tender” and “the contract 
they breached” as improper legal argument. 
 
No. 34:   (Jewell Dec., ¶ 42.)  Sustained.  The declarant is here apparently quoting from a 
pleading or discovery response that has not been identified as one of plaintiff’s exhibits.  (Evid. 
Code, § 1523.) 
 
No. 35:   (Jewell Dec., ¶ 43.)  Sustained, for lack of personal knowledge. 
 
No. 36:   (Jewell Dec., ¶ 44.)  Sustained, as apparently based on hearsay communications with 
the declarant’s attorney. 
 
No. 37:   (Jewell Dec., ¶ 45.)  Sustained, as improper legal argument. 
 
No. 38:   (Jewell Dec., ¶ 47.)  Sustained, as improper legal argument. 
 
No. 39:   (Jewell Dec., ¶ 48.)  Sustained, as improper legal argument. 
 
No. 40:   (Jewell Dec., ¶ 49.)  Sustained, as improper legal argument. 
 
 
Plaintiff’s Exhibits: 
 
No. 1: (Exhibit 2:  fax dated 2-2-09.) 
Overruled.  Plaintiff authenticates this exhibit in paragraph 21 of her declaration. 
 
No. 2: (Exhibit 4:  demurrer to Second Amended Complaint.) 
 Overruled.  The Court can take judicial notice of pleadings filed in this action.  However, 
 such judicial notice has very limited evidentiary significance; a demurrer does not 
 constitute a binding legal admission that facts in a complaint are true. 
 
No. 3: (Exhibit 5:  Second Amended Complaint.) 
 Overruled in part.  The operative complaint and answer define the matters at issue in a 
 motion for summary judgment.  However, the Court notes that plaintiff improperly cites to 
 the SAC in her separate statement as evidence, which is improper. 
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No. 4: (Exhibit 6:  Plaintiff’s responses to interrogatories.) 
 Sustained.  A party cannot rely on the party’s own written discovery responses 
 As evidence. 
 
No. 5: (Exhibit 7:  Communication History.) 
 Sustained, for lack of authentication. 
 
No. 6: (Exhibit 8:  Letter dated 5-22-09.) 
 Sustained, for lack of authentication. 
 
No. 7: (Exhibit 9:  California Court of Appeal Decision.) 
 Overruled.  The Court may consider pertinent case law cited by plaintiff as part of the 
 Court’s legal analysis.  However, such case law is not evidence. 
 
No. 8: (Exhibit 12:  Assignment of Deed of Trust.) 
 Overruled.  The Court may take judicial notice of recorded documents. 
 
No. 9: (Exhibit 13:  Notice of Default.) 
 Overruled.  The Court may take judicial notice of recorded documents. 
 
No. 10: (Exhibit 14:  Foreclosure Profile Report.) 
  Sustained, for lack of authentication. 
 
No. 11:  (Exhibits 15-17:  Plaintiff’s responses to interrogatories.) 
  Sustained.  A party cannot rely on the party’s own written discovery responses 
  As evidence. 
 
No. 12:  (Exhibit 18:  portions of demurrer.) 
  Overruled, subject to the qualifications addressed in the Court’s ruling on Objection 
 No. 2 above. 
 
No. 13:  (Exhibit 20: Allied Insurance quote.) 
  Sustained, for lack of authentication. 
 
No. 14:  (Exhibit 21: insurance certificate.) 
  Sustained, for lack of authentication. 
 

 

 


